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This information is required pursuant to the Administrative Process Act § 9-6.14:25, Executive Order Twenty-Five
(98), and Executive Order Fifty-Eight (99) which outline procedures for periodic review of regulations of agencies
within the executive branch. Each existing regulation is to be reviewed at least once every three years and measured
against the specific public health, safety, and welfare goals assigned by agencies during the promulgation process.

This form should be used where the agency is planning to amend or repeal an existing regulation and is required to

be submitted to the Registrar of Regulations as a Notice of Intended Regulatory Action (NOIRA) pursuant to the
Administrative Process Act § 9-6.14:7.1 (B).

Please provide a brief summary of the regulation. There is no need to state each provision; instead give
a general description of the regulation and alert the reader to its subject matter and intent.

These regulations provide generd criteria and procedures for seeking respite and emergency care
admission to training facilities for the mentally retarded operated by the Department of Mental
Hedth, Menta Retardation and Substance Abuse Services (Department). These regulations
outline the application process for respite and emergency care admissions and provide guidance
as to the gppropriate circumstances for such admissons.  These regulations were promulgated in
1979.
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Basis

Please identify the state and/or federal source of legal authority for the regulation. The discussion of this
authority should include a description of its scope and the extent to which the authority is mandatory or
discretionary. Where applicable, explain where the regulation exceeds the minimum requirements of the
state and/or federal mandate.

Virginia s Office of the Attorney Generd advises that the Menta Hedth, Menta Retardation and
Substance Abuse Board (Board) has the authority to promulgate these regulations under Va.
Code 88 37.1-10 and 37.1-65.2 but is not required to do so.

Va. Code § 37.1-10 confers authority to the Board to “... make, adopt and promulgate such rules
asmay be necessary to carry out the provisons of thistitle...” Va Code § 37.1-65.2 states “ The
Board may promulgete regulations to provide for emergency and respite care admissionsto

menta retardation facilities...” The Board has used this discretionary legd authority to

promulgate these regulations.

Public Comment

Please summarize all public comment received as the result of the Notice of Periodic Review published in
the Virginia Register and provide the agency response. Where applicable, describe critical issues or
particular areas of concern in the regulation. Also please indicate if an informal advisory group was or will
be formed for purposes of assisting in the periodic review or development of a proposal.

The natice of this periodic review was published in the Virginia Register on duly 31, 2000. This
notice requested public comment on the performance and effectiveness of the regulaionsin
meeting stated goals. The Department also sent notice of this review to gpproximately 150
interested persons and organizations, including advocacy groups, state facilities for the mentdly
retarded and community services boards. One comment was received from Henrico Area Mentdl
Hedth & Retardation Services. The respondent stated the following:

“The provision of respite and emergency careis avauable and needed service to
be provided by training centers. It is underutilized due to pressure to keep census
numbers down and fear that persons admitted will not be discharged at the agreed
upon time due to lack of community aternatives”

These regulations are intended to outline the requirements and process for respite and emergency
care admissons. They do not establish the system or policy objectives which are discussed by
thisrespondent.  Therefore, the Department does not recommend changes to the regulationsin
response to the issues raised by this respondent.
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= i o ENERSS

Please provide a description of the specific and measurable goals of the regulation. Detail the
effectiveness of the regulation in achieving such goals and the specific reasons the agency has
determined that the regulation is essential to protect the health, safety or welfare of citizens. In addition,
please indicate whether the regulation is clearly written and easily understandable by the individuals and
entities affected.

The mgor gods of these regulations are:

1. Tocdearly articulate requirements that must be met to access emergency services and
respite carein amenta retardation training center.

2. Toassuretha procedures for obtaining emergency services and respite carein atraining
center are minimally intrusive for individuals seeking access to respite and emergency
care and ther families and have minimum possible codt to training centers.

The participantsin this review believe that the regulations are generdly consastent with these
gods. From dl indications, the regulations are understandable and provide guidance needed by
individuas and families who are seeking respite and emergency care.  However, there are parts
of these regulations which are somewhat out-of-date and are not consistent with statutory
requirements. For example, theregulations at 12 VAC 35-200-30 date“...the length of
emergency care stay at the facility will not exceed 21 consecutive days or atotal of 35 daysina
caendar year.” Va Code 8§ 37.1-65.2 gates, “No individua shal be admitted to a mental
retardation facility under an emergency or respite care admission for more than twenty-one
consecutive days or seventy-five days in acaendar year (emphasisadded) Thisinaccurate
reference is made in severd parts of the regulations and should be changed to conform to the
Statutory maximum length of Stay.

In addition, severa of the definitions in these regulations gppear to be outdated should be revised
to conform to the regulatory context or statutory language, (e.g. “facility”, “respite care”’,
“emergency” and others). This should enhance the clarity of the regulatory provisons.

Alternatives

Please describe the specific alternatives for achieving the purpose of the existing regulation that have
been considered as a part of the periodic review process. This description should include an explanation
of why such alternatives were rejected and this regulation reflects the least burdensome alternative
available for achieving the purpose of the regulation.

The Department and the State Board have conducted an andlysis of the applicable law and the
existing regulations and have consdered severd dternatives for resolving the issues this periodic
review:
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Alternative 1 - No regulations. Thisdternative was rgjected. Thisreview found that these
regulations are necessary to assure consgstency and equity in the consideration of requests for
respite and emergency care admissions to state facilities for the mentaly retarded.

Alternative 2 — No change in the regulations. This dternative was rgected. These regulations
have not been revised since their promulgation in 1979 and some revisons are needed to update
the terms and provisions and to conform to current statutory requirements.

Alternative 3 — Amend the regulations. The aternative was accepted. Revisions are needed to
update and clarify the provisons.

Recommendation

Please state whether the agency is recommending the regulation be amended or terminated and the
reasons such a recommendation is being made.

The Department and the State Board recommend “Alternative 3’ to amend the regulations. This
amendment should improve the clarity of provisons and update the regulations to comply with
current statutory requirements.

Substance

Please detail any changes that would be implemented.

The amendment would not involve subgtantia changes to the format or substance of the
regulaions. Certain definitions would be changed to conform to the regulatory context or
datutory language. It is anticipated thet parts the regulations that provide procedura guidance
would be clarified and updated to be consistent with statutory requirements and current practice
and terminology.

Family Impact Statement

Please provide a preliminary analysis of the proposed regulatory action that assesses the potential impact
on the institution of the family and family stability including the extent to which the regulatory action will: 1)
strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their
children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of
responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode
the marital commitment; and 4) increase or decrease disposable family income.

These regulations outline the process for consumers and their families to seek care and support to
addressther individua needs. These regulations respect the authority and rights of parentsin
educating, nurturing and supervising their children and assuming responsibility for themsdlves.
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These regulations should not have any discernable impact on marital commitment or family
income.



